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April 1, 1999

Linda Kinney
Office of Commissioner Ness
Federal Communications Commission
445 12th Street, SW
Room 8B-115

Re: CC Docket No. 96-98

Dear Ms. Kinney:

I came across a decision by the Nebraska PSC that seems to deal with MDU
access for CLECs in a fair and thoughtful way. Unfortunately, my client does not
have any systems in Nebraska. I thought you might be interested in seeing what
they are doing.

W. Kenneth Ferree
Attorney for Opiel, Inc.

cc: Magalie R. Salas, Secretary
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BEFORE THB NEBRASKA POBLIC SSRVlCA CO~!!SSION

Entered: March 2, 1999

ORDER ESTABLISHINC STATEWIDS
POLICY FOR MOU ACC~SS

Ln Che H.tter of the Co~s8ion,

on 1t~ own motion, to dete~ine

appropriate policy regarding
.ccess to re51dL~ta of multiple
dwelling units (MOO_) 1n Heprask&
by compet1tiv& local exchange
telecommun1e.tiona provider•.

APPSARANCSS :

For the coranU.••ion:
John Doyle
300 The Atrium

• 1200 \IN'" Stre.t
Lincoln, Ni 68508

I
I

Per US West Co~unication8a:
Char~.8 Steese i.
1801 CAlifornia, Suite lSOO~

Denver, Co 80202

) Application No. c-~a7a/PI-23

)

)

I
}

)

)

For COX:
Jon Bruning
8035 S. 83rd Aven~

LaViat~, ~abraska

and
CArrington Phillip
1400 Lakeh.arn Drive
Atlanta, Georgia

.
gor the CommuniLy Aaaociationa
David 'rewa
1'30 Duke StrcaC
Alexandria, VA 2:2J14

BY THE COMMISSIca1

Institute:

I
an AUgu.~ 5, ~"" the Commie.ioa, on it. own motion, cpened

this doc:lc*c: to 4et.=ina appropri&te policy reg,u'ding ace.e8 to
residents of .ultipl. 4welling unita (MOUa) in Nebraska by oom
peti.ti'" local. exchange t~lecommun1c.tion8 provider. (CLBee>.
NO~~ca of th1. dOGk.~ va. p~li8h.~ in The p.,,¥ Ree~, ~bM,

Nabra.ka~ on August 10, 1,'e, pursuant to the rul•• ot the Com
m.1••~OI1.

cax Ne.br..aka Tcl<:oaa II, I..L.C. (COx) previously filed. a formal
ecmp1ainc (PC-1~'2) against ~ West ~.1eationa, Ina. (US Neat)
with thia COnuIU••ion <:oncertd.~ .ace•• to r••idant. of HOO.. Opon
review of the compla.iZlt, the COlQad 0.101\ WAS at tM op1nion that. ail
competition d.V.lope~ fur~he~ ~ Nebr~.k. ~rkat., ~t wou~d be i~

ehe oeal; interest of the public t.hat the~••ion develop I;l 9Cne-
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ral over.tll policy regaJtding access to MDUa. Therefore, the
Coamaiesion opened this docket and Cox withdX'ev itoti complaint

Iagainst US West.

TI,e commisa1on began jita 1nveatigetion by requesting that all
intereated persons .~t, comments on this i8eue by September 8,
1998. On september ~•• 1998, the CO~8aion held a hearing on
these issues in the Commi~&iOD Hearing Room in Lincoln, NabraakA,
with the appearance••8 .40~1 ~ve.

IIVIDSNCE

Carrington Phillip, ~ce president of Cox, testified as fol
lows: Local exchange competition abould not be aocnet.h..ing that is
lirnit.a only to these who: are fortunate enougb to own their own
homes. To resolve this is~'u., Cox beli.v•• that it is n=c8eeary to
permit all certj,f1caced carriar. who wane to invest: in .erving,
tenants in MOUs the opportunity to efficiently do so. Cox sug-
gested that the Commission develop a solution that renove8 .rti
ficial barrIers related to hi.tori-gAl net"U~k ciesign and the
incua&b@nt' s inherent mongpoly power 80 tha.t competition can
tlo\.&rieh.

I

In tacilita~in~ im~l.ment&tiQn of competition in the
provisioning of local ..,xcbah.ge service, Cox Bugge.tad that ita pro
posal would .true a regul~~ory balance between prOp4rty right. ot
the incumbent loeal exchange cArrier (ILBC) And the requirements
establiehed for s~a~. regu~&tor. in the Telecommunications Act of
1996 (Act). '

I
Cox suggested that t~ ILBC .hould be ordexoed to eata.tl11.h <l

minimum point of entry· (1008) •• cloae to the edge gf the MOU
property lin••• pg.aible. :The ILBC could retain owner.nip of the
cable, conduit, etc. bat~e~ the demarcation point and the newly
lQ~.ted MP08, but should r~.ive a re&8onable QD.·~1me cost-based
amoun~ t.o move eM MPOS to tha p~Qperty line. 1"Urt.herIDQ~., a CLEe

I
should pay th. ILBC a ol1ertirae fee .~al to 25 percent ot the
replacement value of thi. cable, conduit, etc. for acce••.
ReplaceMent value should b6i det1ned ua t.he new cost ot ~b. Clopper

I

wi~.. ReplacemeD~ Qoat ahould be estimated to be $'.20 per c~le

foo~, b•••d on the oo8t af 600 p.~c cable.

•
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Maintenance and rep~ir oe ~he faci11cy should be accomplished
by a third-party contraelor approved by the lLEC ana the current

I

service provider. Tile ma~nt.enance and repair would be performed in
accordance with mutuallYlagreed upon national stanaards with the
coat borne by the ILEC a~ CLBC on a percentage basis.

I

Mr. Alan Bergman, Di~ector of St&~. Markee Strategie. for US
W.at in Neb~••ka, te.tif~ed as follows: US West ag.ees strongly
tbat the tenants in MOO. ~hould have cho1ce. llQwev.~, Mr. llergman
empbas12ed th.t other ca*riers currently have an opportuni~y to
provide MOO CWleornera with " choice. All local e.xchange oarriers,
1nclud1ng OS West, are reClfirea under the Act to make Ava.il&ble for
resale at wholeaAle rate" their retail services. Furthermore,
nothing is preventing CLiC~ such aa Cox from QOWI~ru~ting the1r own
tacillt1•• up to the demar~.tion point as US W•• t baa done. iither
of the•• method. would provide choiae tor MOO residents.

I
us W.at propoaes thatlcom,petitO~8 should be able tQ use a por-

tion of the unbundled loop land. the so-call.d sub-loop unb\mdlin9 in
oro.er to provide local serVice to an reIDa' res14ent. Thi.a ~uld r.
quir. that. a ~olRPet1tor pay t.ne cost, III oDe-t11N1 non-reourring
chArg., tor the inatallat1bn of a new croa.-connect box at a point
agreed eo by the owner ne~r the property line where the tacility
comes into the MOU property. Than, beyoDd that, the cQmpet~tor

would pay an average co.t~baaed rate det..rmined through the cost
dockee for the pQrcion of the unbundled loop that Lt uses.

Mr. David Tew8, repr~aAting the Community Asaoc1A~ions In
sti.tute, t ••ti'fied.a follo~.. The Commi.asion ahould recognize t.~

sel!-dete~in&~. process ap4 the role the community associ.t1on»
play in maintaining, protecting and pre.arving the common are.c.
the value. o! the communit~ or the v~~ue in an individually owned
property W1~~ the development. To fulfill the•• dUt~8., com
munity a••oci4tlan8 muat be\&ble to co~trol, mana~a, and otherwise
protect their common prop~~y.

I
I

OPINIO~\ AND.
Aftar hea~ing te.e1mon~, reviev~n9 briefs and other comments

filed in tbia docket, tlte ICol'lDisa.1oA bel.iev•• that. a t::Jc.cawicie
polley regArding eLSe acce•• to reai~ne1~1 MOUs ia nec•••~ry to
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I
protect tho rights 0: ~wo reaidents. The primary purpose of this
order is to cr@4te a unifo~ framework thae parties throughout tha

I
scat., incumbents and competitors a.11k., can utilize to serve
residents ot MOOs. Such. Istataw1de policy .ho~ld foster compet1
tioD while simultaneously providing the reside:1t. at MOUs a
rea~18t1c opportunity to aele~t their preferred t.lecommun1~Atlana

provider.

The National Association of Regulatory Utility CO~.i8.ioners

{NARC'C} explicitly reco~zed che problem in its -Re.olutioa.
Regard~g Nondiscriminat0rf Acces. to Building. for Telecu~uni

cations·, adoptee! July 29,! ~998. In that J:eaolueion. t;h. NARUe
Committee noeed that some ~c.~e81 including Connecticut, OhiQ and
'rexa.. "l~e.dy require bu.J.J.~1ng owners and incumbent t.l.phon~

companies to give tenan~8 a~cess co the telecommunication. carrie~

of tneir cboice. Nebrask~ is no differen~, and this Commission
I believes residents of Nebr••lea MeU. should have the same choice.

The intent hehina the;Telecomm~icat10n.Act of 1~96 was to
open \l,p t.he telecoDUftW11catio:w rn~rket tor <:ompetition. However I

reeidants ot MOUe have gan_rally been unable to ~eap the beaufits
o£ thi. industry 1:r&n8.form~tioI1.

It i8 C.-ue that cOftq;)etijeion has brought m.a.ny desirable (;h,anges
to the t:el.oommwUc~tiona i~dl.lstry. Howeve1.·, the b6netits of com"
petition have not cane without • cortain amount ot additional
costa. MDU residentll must: be given the opportunity co take ad
vantage of competition it .they are to he expected to bear any
increased cost. associated: chflrewith. A.& .uch, the cotllllti••ion
believ.. tMt re.1dent.ial !MDU propert lee must be opelled up to
compet1tion.

In on1eZ' to develop a .tatewide fraraaworlt tor acce.. to
'residential MOUs, the Cotnmi~sioQ f1nds the following 1

Upon ~e r~qu••~ ot a;C~C or any multi·t.nant residential
'property owner (OWner), an I ILBC shall provide a MPOS at the MOO
prar;;Hla:-ty line or at a locat~on mut.uc.lly agreeable eo all parti.••.
The ILBC. or. a mutually :agreeable t tU..cl party or CL&C. as
identified in a pr.~Approved list ot third-party contractors and

1

ct.sCe, must Clomplete the: mo~ of the MPOB in tbe lIlOet expcdi~1Qu.

~ cost effective manner poesiJ:)le. Nothing cont.ained h&1:'8in ahall
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limit or prohibit a.oces~ to MOU propert.ies by any cOtt',petitive
carrier through any other:teohnically feaaihle point of entry,

The CLSe 0= requeet~ng Owner shall p~y the f~ll cost &1.0
ciated with said move. cDECs who connect to the MPOQ within threa
years of the move's aomplation shall contribute o~ an equitable and
nondiscriminatory pro-rata basis to the initial eost of said move

I

ba.ed upon th~ number of CL~Ce desirLnq aceea6 to the MDU through
I

such MPOE. !
I
I

The ~marcatiQn po~t1 .hal~ remain in its currenr. poaition
Wlless otherwise ag:-eec1 tQ by ths parties. It the demarcac10n

I
point ram~in. unmoved, than the ILEC shall ret.in ownerahip ot any
portion of the loop bet~en ths demarcation point and the newly
moved MP02 as well .8 any ~xi.t~ns campus wire (jointly referred to
hereaft.er as -oampu. wire"!>. Said CLECs aball ba authorized co ue.
the ILBC" s campua wire lfo;r a one-time t.. of 2S percent:. of
-eurrent" conetructioD eaarge8 of the portion of the loop hetwe.n
the demarcation point and the newly ft\Cved MPOE baGed. upon an
avet'age cost per toot calculation. The average cost per foot shall
be derived from a sample lof recencly completed ILEC con.truct1or.
work order. tor MOUs, with the re.ulting calculation subject to
periodic Commission revie~. CLECs which connect to the MPOE within
three years of the lDOve's completion .hall c::ontribute on .n
equitable and nondi.c:Z"im~natory pro-ra.ta haeie to the one-time
aggregate 25 ~rcent cbar~ for use of the ILEC'. cat:tpu8 wire. The
portion due fro~ each carrier ahall be based upon the nu~h.r of

I
CLECa <Sa.iring 4c:ce.8 to ~he MDO through .uah HPOE.

!

Ma1ntenAnCe ot the qampus wire and the ~OB itself sh~ll be
performed. by the ILBC, gr ~ mutually 4greeable th.i.rd party or CLEC.
a. idantifie4 ~ the pre-approved liat of thir4·pa%ty contractors
and CLBCa. SUCh maint6PaDce Dhall be completed in accordance with
n.tional at&ndarda and in; the moat expeditioua aQQ cost .~f8ctive,
manner po••ib1.. MaiDt~ce expenMea shall be pa.1d. by all CYrrant
uaer8 of suca MPOE on a prp-rata basi. based upon the percentage of
current cu.~omer. wl~hin the affect~d MDU building or property on

I
~he .ta~t date of maintenance.

: na. dema.r.:~t:lon point i. t!t4 po~c. At vb1eJl "- telepboA8 ~ggpaay' 15

facilities ~ r8sponaib111tl•• ~ ana =u.to~r·contzal1ed wiri~ b~!A•.
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Exc~U81on.ry coner£~t. and ~arXeting agre.m@nt~ between
telecommunicatlolLS compani~8 and landlord. are anti-competitive anc1
are agains~ publi~ pclicy.; Exclueionary contracts are harriers to
~ntry 6nd marketing agreements can have a discriminatory effect.
Therefore, the Commisa1on\believea, with the following exception.
that all such contracts arid agreements should be P~Qhib1ted.

The Commission is of the op1nion that sine. condominiums.
cooperative. and homeowne~s' a.sociat~Qn. are operated through a
process where each owmer h,-. a vote in th. entity'~ l:>u.:Jinese deal
ings, the prohib1~1ona aga~nat axcluaionary COQtragts and marketing
agreements .hould not app~y to tbia type ot entity.. '

ORO E It

IT IS THBRBi'ORE O~RF.D by the Nebrask& Public Service
CO~.8ion that this order: hereby establishes a atatewide policy
for residential multiple Ic1welling unit aCC8SS in tbe state 0:
Nebraska. !

I,
,

IT IS FURTHER ORDBRad t~t all telecommunications providers
shall comply wieh all appliC;=aQle foregoin.g Findings ancS Concluai.ozUt
as $et forth above. I

,
IT IS FURTHSR ORDERBO; that .inca condomiDluma, cooperatives

and homeowners' associations are oper.ted through • process Where
each owner has & vote inj the entity' a businea. dealinga, t:be
prolUb1tlona _sra1JWt exclu8ionary cQlu:.rar.ts and D14rkat:.ing A~rae

ment8 shall not Apply tQ tn1. type of entity.

IT IS FINALLY ORDD20 that ehould Any court: of competent
jurieciictioa determine an~ part ot this orde~ to be legally
invalid, tho ramai.ning' po~t.iona of thi. order ahall remAin in
efteo~ to the tUl~ extent P9a81b18

I
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~~E AND ENTERED at t1ncoln, Nebraska, thi. 2nd day of ~~rch,
1999.

~"EBRASKA PUBLIC S~VICIl COMMISSION

I
ICOMMISSIONERS CO~CORRINO:!
!

COMMISSIONERS DISSENTING:
Ilsl/Oant~l G. Urwill~r

TJTHL fJ •.J:::


